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Dear Mr Hughes 

INVITATION TO PROVIDE A SUBMISSION: PUBLIC SECTOR COMMISSION 

Reference is made to your letter of 8 April 2022 regarding your Committee's inquiry titled 
"What happens next? Beyond a finding of serious misconduct". Thank you for the 
opportunity to provide a submission. 

I will not directly offer any commentary with respect to points 2 and 3 of your letter, which 
relate to; unexplained wealth and criminal benefits proceedings initiated by the Corruption 
and Crime Commission, and criminal prosecutions arising from serious misconduct 
investigations including prosecuting arrangements, as these do not fall within the Public 
Sector Commission's (Commission) primary areas of responsibility. 

The below is provided by way of contextual information for the remaining items within your 
inquiry's terms of reference. 

Background 

The Commission commenced its functions under the Corruption, Crime and Misconduct 
Act 2003 (the CCM Act) on 1 July 2015, when amendments to the Act made by the 
Corruption and Crime Commission Amendment (Misconduct) Act 2014 came into force. 
One of the primary purposes of those reforms was to transfer the oversight of minor 
misconduct by public officers and the prevention and education function from the 
Corruption and Crime Commission (CCC) to this Commission. 1 

The Commission's functions under the CCM Act sit alongside those which it has under a 
number of other statutes, namely the Public Sector Management Act 1994 (PSM Act), 
Integrity (Lobbyists) Act 2014, Public Interest Disclosures Act 2003 and Equal Opportunity 
Act 1984. The PSM Act, in particular, has areas of operation that are also relevant to the 
operation of the CCM Act. 
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Role of the Public Sector Commission 

Public Sector Management Act 
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The PSM Act provides for the administration of the Public Sector of Western Australia, and 
the management of the Public Service and other public sector employment. In my role as 
the Public Sector Commissioner (Commissioner) I have a broad role under this Act. This 
includes the administration of Part 5 of the PSM Act, which sets out the statutory 
framework for disciplinary processes under which relevant employers covered by the PSM 
Act can address misconduct by an employee.2 Part 5 also includes specific provisions 
around the suspension of employees charged with serious offences (section 82) and the 
taking of action where employees have been charged with serious offences (section 92). 

It is worth highlighting that the reference to "misconduct" or "serious offences" in Part 5 
does not have the same meaning as "minor misconduct" or "serious misconduct" under the 
CCM Act. 

Schedule 1 of the PSM Act specifically excludes a number of entities from the meaning of 
'public sector' and therefore from the Commission's above mentioned functions under the 
PSM Act. These include government trading enterprises (GTEs), judicial officers, port 
authorities, sworn police officers, local governments and universities. These entities, 
although established under statute, are independent in their operational and employment 
arrangements , and not generally subject to government direction in those matters. 

For entities not covered by the provisions of Part 5 of the PSM Act or other statutory 
discipline framework, common law and industrial disciplinary powers and protections 
apply. 

The Commission's functions under the CCM Act 

Turning to the CCM Act, the Commission's functions under the Act are: 

• a prevention and education function, as set out in section 45A of the Act, and 
• a minor misconduct function , as set out in section 45B of the Act. 

Our role under section 45A includes helping to prevent misconduct by providing prevention 
advice and developing resources and programs for all 'public authorities' as defined under 
the CCM Act. This includes local governments, GTEs, judicial officers and public 
universities but does not include the police force. 

· The CCC retains a prevention and education function for police misconduct (s.21AA) , and 
a capacity development function for public authorities (s.21AB) to be carried out in 
cooperation with the Commission. Section 45A (4) of the CCM Act provides for the 
Commissioner to be supported in the prevention and education function by the CCC and 
other independent agencies. 

The scope of our minor misconduct function under section 45B of the CCM Act does not 
include elected members of the State and local governments, in addition to police officers .3 

2 See Part 5, Division 3, PSM Act. 
3 See definition of minor misconduct in section 3 CCM Act. 
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This is because the Commission's minor misconduct oversight function should not 
interfere with existing accountability mechanisms for elected representatives , and police 
misconduct falls exclusively within the CCC's jurisdiction . 

Thus it can be seen that both of the Commission's functions under the CCM Act extend to 
entities that are outside the scope of the public sector and the ethical standards set for it 
under the PSM Act - such as the principles of conduct by public sector bodies4, the public 
sector Code of ethics5 and applicable codes of conduct6 . 

I note that while the CCC is given extensive investigative powers in relation to allegations 
of serious misconduct, the Commission is empowered to use its special inquiry, review 
and investigation powers under the PSM Act when exercising its minor misconduct 
function.7 These powers, together with the additional powers of referral, consultation, 
review and reporting in Division 2, Part 4A of the CCM Act, provide the Commission with a 
broad range of options to take further action in respect of allegations of minor misconduct 
it receives . 

Historically, the Commission has exercised its minor misconduct oversight function by 
monitoring the way appropriate authorities deal with conduct giving rise to a suspicion of 
minor misconduct on the part of their employee. This involves us referring the suspected 
minor misconduct to the appropriate authority pursuant to section 45R of the CCM Act 
and, in relevant circumstances, requesting the authority to provide us with a detailed report 
on the action taken in relation to the matter, pursuant to section 45V. In turn, the 
Commission reviews the way the authority has dealt with the matter, pursuant to section 
45W. 

If we have concerns about the action taken, or not taken, by the authority, we will engage 
with them. This includes identifying any disciplinary process concerns or practice 
improvement advice, where necessary. Examples include identifying procedural gaps or 
observations to enhance the robustness of outcomes reached . Accordingly, the 
Commission directs its minor misconduct resources to the assessment of allegations of 
minor misconduct received, and the review of reports provided by public authorities on 
action taken . 

The approach taken by the Commission in referring suspected minor misconduct to the 
agency concerned for it to deal with is consistent with the power and responsibility that 
rests with the public authority to take appropriate action in relation to suspected minor 
misconduct by their employee. Only the employer can undertake a disciplinary 
investigation and impose disciplinary sanctions on the employee, where warranted.8 

It is important that the Commission's minor misconduct functions under the CCM Act do 
not unduly diminish or delay this primary responsibility of public authority employers. 

4 See section 9 PSM Act 
5 See section 21 (b) PSM Act 
6 See section 21 (c) PSM Ac_t 
7 See sections 45C(4) and 45Q CCM Act. 
8 See also section 217 A CCM Act - the Commission must not publish a report or opinion that a person has committed a 
disciplinary offence. 
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Disciplinary and other sanctions imposed 

Disciplinary processes and sanctions 

To guide and instruct public sector agencies and employees, I have issued a number of 
Commissioner's Instructions (Cl's) regarding the range of management and administration 
matters as set out in section 22A of the PSM Act. 

Commissioner's Instruction No. 3: Discipline - general 
(https://www.wa.gov.au/government/publications/commissioners-instruction-3-discipline
general) contains the minimum procedural requirements that relevant employing 
authorities must follow when dealing with suspected breaches of discipline and taking 
disciplinary action under Part 5 of the PSM Act. 

Commissioner's Instruction No. 4: Discipline - former employees 
(https://www.wa.gov.au/government/publications/commissioners-instruction-4-discipline
former-employees) sets out the circumstances in which a relevant employing authority 
may commence or continue a discipline process in relation to a person who is no longer an 

· employee of the employing authority. 

Further, to assist employing authorities in undertaking disciplinary processes, the 
Commission has developed a Guide to the disciplinary provisions contained in Part 5 of 
the PSM Act(https:llwww.wa.gov.au/governmentlpublicationslguide-the-disciplinary
provisions-contained-part-5-of-the-psm-act) and Disciplinary investigations under Part 5 of 
the PSM Act 1994 - a guide for agencies 
(bttps://www.wa.gov.au/government/publications/disciplinary-investigations-under-part-5-
of-the-psm-act-g u ide-agencies). 

At the conclusion of a discipline process, if a finding of a breach of discipline has been 
made an employing authority may implement either disciplinary action (commonly referred 
to as a sanction), improvement action or both. Sanctions available under the PSM Act are 
set out in section BOA and include: 

• reprimand 
• a fine (up to 5 days remuneration) 
• transfer to another public sector body (with consent of that public sector body) 
• transfer to another position 
• reducing the employee's monetary remuneration 
• reducing the employee's level of classification 
• dismissal 

Improvement action is defined in section 3 of the PSM Act and includes such things as 
counselling , training and development and issuing a warning . Certain other public sector 
entities may be subject to other disciplinary procedures and sanctions as set out in the 
applicable industrial agreements, or common law. 

Again , the power and responsibility for taking appropriate action in relation to disciplinary 
matters rests with the employing authority. Only the employer can undertake a disciplinary 
investigation and impose disciplinary sanctions on an employee, where warranted. 
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Collection of disciplinary information 

Through our annual 'Integrity and Conduct Annual Collection' (ICAC), the Commission 
collects information on the disciplinary processes undertaken by public sector agencies. 
As part of this collection, public authorities provide details of: 

• the number of discipline processes they commenced in that year, 
• how many discipline processes were discontinued and the reason, and 
• the type of conduct considered and investigated. 

This data is collated, and published in the State of the WA Government Sector Workforce 
Report (WASWR) (see Section 5: Conduct-
https://www.wa.gov.au/system/files/2021-
11 /state of the western australian government sector workforce 2020-21.pdf) . 

Further, the WASWR Statistical Bulletin provides the data collected from government 
sector entities through the relevant ICAC and provides a detailed overview of the 
responses received under the "ICAC Final" tag -
https://www.wa.gov.au/government/document-collections/state-of-the-wa-government
sector-workforce-statistical-bulletins. 

The number of notifications or reports of minor misconduct received and reviewed by the 
Commission are also published in the WASWR report and the Commission's annual 
report. This information gathered through the ICAC and the Commissioner's own minor 
misconduct data enables us to identify any trends or areas that require assistance or 
further examination, and to tailor workshops and education programs for a specific area or 
entity. 

Measures to improve effectiveness, transparency and/or oversight 

In December 2019, I released the Integrity Strategy for WA Public Authorities 2020-2023 
(Integrity Strategy), which focuses on four key improvement areas and controls to promote 
integrity and help prevent misconduct and corruption 
(https://www.wa.gov.au/government/publications/integrity-strategy-wa-public-authorities-
2020-2023) . 

Our Integrity Framework Template and Guide followed in December 2021 
(https://www.wa.gov.au/organisation/public-sector-commission/integrity-framework
resources) 

Both resources aim to shift the focus of authorities from ad-hoc integrity policy and 
education, to coordinated, context-dependent risk-based approaches that emphasise a 
culture built on integrity. The importance of authorities taking action on integrity breaches 
features prominently in both resources. 

Experience suggests that well-executed disciplinary processes by skilled practitioners 
make it more likely integrity breaches get addressed appropriately. Apart from the 
Commissioner's Instructions 3 and 4, and associated resources that give process and 
practice advice, this is further enhanced by the Commission's Integrity Advisory Service, 
which provides process and practice advice to agencies undertaking discipline processes. 
It should be noted that the nature and extent of this advice varies depending on the 
legislative and industrial framework the authority may be working under. 
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Complementing the above, and pursuant to our prevention and education function under 
section 45A of the CCM Act, the Commission 's Integrity and Risk division also delivers a 
range of integrity related education programs to public authorities. These include: 

• Navigating the Public Interest Disclosure Act: information for Public Interest Disclosure 
(PIO) Officers 

• PIO awareness and refresher 
• Misconduct what you need to know 
• Misconduct prevention: an introductory workshop for managers 
• Conflicts of interest 
• Joint notification sessions (Commission and the Corruption and Crime Commission). 

An Integrity Practitioners' Group has also been established by the Commission to 
collaborate with authority representatives on strategic approaches to integrity and 
preventing misconduct. It comprises 17 representatives from across the government 
sector, including a member from regional WA. 

As part of the Commission's ongoing focus to strengthen integrity across the sector, it has 
commenced a series of theme based reviews on specific aspects of integrity policy, 
practice and procedures. 

The first of these reviews examined the notification of minor misconduct to the 
Commission, a requirement under section 45H of the CCM Act. The review report was 
published in December 2021, highlighting several observations and expectations for 
improvements in the way public authorities report minor misconduct. 
I have conveyed my expectation to all agencies for which I am the employing authority, to: 

• assess the review's observations and expectations for improvements 
• consider implementing them if they do not have them in place 
• review their effectiveness if they are in place. 

I trust this information is of assistance to you and your Committee with its inquiry. Should 
you require further clarification lease contact Mr Dan Valarie, Executive Director Integrity 
and Risk on - or 

Yours sincerely 

SHARYN O'NEILL 
PUBLIC SECTOR COMMISSIONER 




